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Developing and implementing in-
terventions in partnership with 
communities could help bring ef-
fective approaches to underserved 
groups that are often left out of 
research and policy decisions.

Fourth, it will be essential to 
diversify the scientific workforce, 
which will require a multipronged 
approach involving funders, pro-
fessional organizations, and teach-
ing and research institutions. Such 
an approach could include re-
cruiting candidates from under-
represented groups for training 
opportunities, strengthening part-
nerships with institutions and 
science organizations serving 
these groups, and establishing 
grant programs that facilitate en-
try of researchers from diverse 
backgrounds.

Finally, disparities in SUD-
related outcomes can’t be elimi-
nated unless investigators measure 
the effects of policies and inter-
ventions on equity. Investigators 
could aim to identify factors that 
have the greatest influence on 
disparate outcomes to ensure 
that policies and interventions 
address these variables. They will 
also need to consider the com-
plex nature of disparities to avoid 
attributing outcomes associated 
with systemic inequities to inher-

ent differences based on race or 
ethnic group, which would com-
pound systemic bias. Studies could 
enroll disproportionate numbers 
of patients with multiple coexist-
ing conditions and evaluate the 
effects of these conditions on 
SUD-related health outcomes to 
better address issues affecting 
underserved populations. To en-
sure that scarce resources go to 
interventions supporting equity, 
investigators seeking to adapt in-
terventions to the needs of spe-
cific racial and ethnic groups 
could compare their effects with 
and without adaptations and de-
termine whether adaptation is 
necessary.

Applying an equity lens to ef-
forts to address the worsening 
overdose epidemic and other SUD-
related harms is critical to elim-
inating racial and ethnic dispar-
ities and improving health 
outcomes. Such an approach 
could also serve as a framework 
for narrowing disparities in other 
patient populations. Considering 
community input in research de-
sign; engaging patients, commu-
nities, payers, and policymakers; 
and reexamining choices regard-
ing study outcomes and measure-
ment strategies could transform 
our approaches for pursuing equity 

and ultimately improve health and 
well-being in historically under-
served groups.
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In West Virginia v. Environmental 
Protection Agency (EPA), the Su-

preme Court is expected to de-
cide how far the EPA may go in 
regulating greenhouse-gas emis-
sions from coal-fired and gas-fired 
power plants under the Clean Air 
Act. The case arises under a spe-
cific provision of the act, section 
111, which authorizes the EPA 
to set standards for stationary 

sources of air pollution. Poten-
tially, however, the case will have 
far broader implications, not only 
for the Clean Air Act but also for 
other federal statutory frame-
works that aim to protect public 
health and the environment.

The Clean Air Act is lengthy 
and complicated, and the opposing 
sides in West Virginia have offered 
an array of arguments as to why 

it should be interpreted as sup-
porting their views. Central to all 
the arguments, though, is a sin-
gle passage in section 111, charg-
ing the EPA with setting stan-
dards for stationary sources that 
reflect the “best system of emis-
sion reduction.” Does the “best 
system” include only those emis-
sion controls, such as on-site ef-
ficiency improvements, that can 
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be applied to a particular power 
plant at a particular location? Or 
does it also include controls, 
such as shifting generation to 
off-site sources that use cleaner 
forms of energy, that go “beyond 
the fenceline” of a particular 
power plant? In a 2015 regula-
tion issued under section 111 
(dubbed the “Clean Power Plan”), 
the EPA took the latter, broader 
position, which enabled it to en-
act stricter rules for fossil-fuel–
fired power plants than the nar-
rower interpretation would have 
allowed. This legal perspective is 
what West Virginia and others are 
challenging in the current case.

Not long ago, the Supreme 
Court would have had a ready 
answer to any question about the 
extent of a federal agency’s dis-
cretion in interpreting broad 
statutes: it would have deferred 
to the agency’s reasonable inter-
pretive choice. In recent years, 
however, the Court’s conservative 
justices have so frequently and 
vociferously complained about 
“Chevron deference” (so called af-
ter a 1984 case that embraced 
generous deference to agencies’ 
legal interpretations) that con-
servative and liberal justices alike 
now scarcely whisper its name. 
In Chevron’s place, the conserva-
tive justices have installed a pow-
erful and — for public health 
and the environment — danger-
ous new approach to statutory 
interpretation.

The conservative justices have 
summed up their approach in a 
single, deceptively benign sen-
tence: “We expect Congress to 
speak clearly when authorizing 
an agency to exercise powers of 
vast economic and political sig-
nificance.”1,2 Two recent federal 
rules aimed at reducing the 
spread of Covid-19 have fallen to 
the Court’s axe on the basis of 
this idea, which has come to be 

known as the “major questions” 
doctrine because it focuses on 
the significance of the powers an 
agency is exercising. In Alabama 
Association of Realtors v. Department 
of Health and Human Services, the 
Court — using its emergency 
docket (known popularly as the 
“shadow docket”), without the 
benefit of full briefing and argu-
ment — held that the Centers for 
Disease Control and Prevention 
(CDC) had most likely exceeded 
its authority under the Public 
Health Service Act by imposing a 
nationwide moratorium on evic-
tions of tenants in areas experi-
encing high levels of Covid-19 
transmission. In National Federa-
tion of Independent Business v. Depart-
ment of Labor, Occupational Safety 
and Health Administration, the Court 
— after expedited briefing and 
argument — decided that the 
Occupational Safety and Health 
Administration had most likely 
exceeded its authority under the 
Occupational Safety and Health 
Act by issuing a rule requiring 
vaccination or testing in work-
places employing at least 100 
people.

The Court made quick work of 
both these rules, brushing aside 
the federal government’s argu-
ments that, in the middle of the 
worst pandemic in more than a 
century, the health-focused lan-
guage of each statute amply sup-
ported their validity. The Court 
was looking for undeniably clear 
statutory language authorizing the 
agencies’ particular responses, 
and it failed to find such lan-
guage in these pre-Covid laws. A 
national moratorium on evictions 
and a widely applicable work-
place shot-or-test mandate were 
simply too consequential, the 
Court thought, for Congress to 
authorize an agency to impose 
them without using specific, 
crystalline language.

Many federal laws aimed at 
protecting public health and the 
environment do not speak the 
way the current Court prefers; in-
stead, they speak in broad terms, 
authorizing agencies to address 
risks that Congress may not have 
foreseen or fully understood when 
it enacted the laws. The Court’s 
reasoning in the Covid-19 cases 
threatens the power of Congress 
to legislate against risks in ad-
vance, before those risks become 
severe problems.

How do we tell, moreover, 
which decisions are important 
enough to trigger the require-
ment for extra-clear language 
from Congress? Well, the judges 
will tell us. As Justice Brett Kava-
naugh conceded when he was a 
judge on the D.C. Circuit, the 
“major questions” idea “has a bit 
of a ‘know it when you see it’ 
quality.”3 To similar effect, dur-
ing oral arguments in West Vir-
ginia v. EPA, Chief Justice John 
Roberts suggested that a judge 
applying the major questions idea 
to an agency decision should ask 
whether it is “surprising” that 
the agency made that decision. A 
legal test that depends on a sub-
jective judgment about whether 
an agency policy is important (or 
“surprising”) allows judges to let 
their own policy preferences rule 
the day.

The “major questions” test is 
not only subjective, but skewed. 
One might have expected that a 
legal test that turns on “vast eco-
nomic and political significance” 
would take into account the con-
sequences of an agency decision 
not only for regulated persons and 
entities but for the broader pub-
lic as well. For the two Covid-19 
rulings, for example, one might 
have expected judicial attention 
to be paid to the illnesses and 
deaths the government was try-
ing to prevent, as well as to the 
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costs to individuals and firms of 
complying with the new require-
ments. But that is not how the 
major questions idea works. The 
test requires judges to look only 
in one direction; if they find ma-
jor consequences for regulated 
entities, they do not pause to 
ref lect on the major conse-
quences for the public if a regu-
lation falls.

Thus, in West Virginia v. EPA, 
the parties using the major ques-
tions idea to narrow the scope 
of the EPA’s authority to regulate 
fossil-fuel–fired power plants have 
not lingered over the environ-
mental and public health conse-
quences of a judicial decision 
limiting the EPA’s authority. These 

consequences are 
simply irrelevant to 
the legal work they 

are asking the Court to do.
Indeed, in this unusual case, 

the justices do not even appear 
interested in figuring out wheth-
er the regulated entities them-
selves are injured in any way by 

the current status quo. In 2016, 
the Supreme Court itself — us-
ing the shadow docket — 
stopped the Clean Power Plan 
from taking effect. In 2021, the 
D.C. Circuit stopped its own de-
cision, invalidating the repeal of 
the Clean Power Plan, from tak-
ing effect. At the moment, there 
is simply no EPA rule on the 
books regulating greenhouse-gas 
emissions from fossil-fuel–fired 
power plants. It remains a mys-
tery why the Court reached out to 
take the West Virginia case de-
spite the lack of a current injury 
on the part of the challenging 
parties. And the Court seems in-
tent on keeping the case despite 
this lack of injury. At oral argu-
ment, none of the conservative 
justices seemed inclined to worry 
about the appropriateness of de-
ciding a case challenging a non-
existent rule.

No matter how the Court 
rules in West Virginia v. EPA, there 
is no sign that the major ques-
tions doctrine is going away any 

time soon. This doctrine insists 
on pellucidity, and indeed clair-
voyance, from Congress if it wants 
to empower an agency to take on 
an important problem. The con-
sequences for the control of risks 
related to public health and the 
environment — risks that are of-
ten difficult to foresee in advance 
yet demand swift action when 
they emerge — may be dire.
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“It’s Hardly Credible” — Medical Readers and Literary Plague
Perri Klass, M.D.  

During Covid-19, pandemic-
fiction reading lists have pro-

liferated. Google “fiction about 
pandemics” and you’ll get more 
than 47 million hits. The Plague, 
Albert Camus’ 1947 novel about 
a bubonic plague outbreak in a 
North African city, is generally one 
of the older and more “literary” 
books on these lists, which range 
from Edgar Allan Poe’s work, to 
The Andromeda Strain and The Stand, 
to zombie-apocalypse novels.

I was coteaching an online 
undergraduate medical humani-
ties course on pandemics and 
plagues at New York University 
in the spring of 2021; some stu-

dents were on campus, others 
joining from far away. For some, 
this represented their third se-
mester of online college — cer-
tainly not what any of them had 
imagined. We assigned a sizable 
chunk of the Camus novel for 
our unit on bubonic plague, and 
though I had read the book in 
high school, I remembered little. 
I reread it conscientiously, with 
an eye toward offering the in-
sights of great literature and phi-
losophy to students whose edu-
cation and world had been so 
disrupted by Covid, by shutdowns 
and quarantines and social dis-
tancing.

The novel’s physician protago-
nist, Dr. Bernard Rieux, in Oran, 
Algeria, in “194–,” goes from 
noticing dead rats in the street 
to finding hard, swollen lymph 
nodes — buboes — on his pa-
tients and then to saying the 
word for the first time, on page 
36 of my edition: “It’s hardly 
credible. But everything points to 
its being plague.”1 Camus is as-
sociated with existentialist philos-
ophy and the sense of an absurd 
world. He had published his essay 
The Myth of Sisyphus in 1942, com-
paring human existence to the 
doom of the mythological king 
condemned to push a boulder up 
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