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relying on induction methods to 
get patients care more quickly; 
others reported that their col-
leagues have resorted to using 
hysterotomy, a surgical incision 
into the uterus, because it might 
not be construed as an abortion. 
Although induction may be ap-
propriate in some circumstances, 
hysterotomy increases a patient’s 
immediate risks for complica-
tions as compared with D&E or 
labor induction and has negative 

implications for all 
future pregnancies. 
One obstetrician–

gynecologist described this prac-
tice as going “back to doing what 
they used to do before there was 
a D&E provider in town.”

The constraints on physicians’ 
autonomy to practice evidence-
based medicine have created con-
cern about the law’s long-term 
consequences for the medical 
field.5 SB8 has taken a toll on cli-
nicians’ mental health; some phy-
sicians report feeling like “worse 
doctors,” and some are leaving the 
state. As a result, clinicians wor-
ry that pregnant Texans are being 
left without options for care and 

without doctors capable of pro-
viding it.

Texas offers a preview of what 
we can expect if the Supreme 
Court overturns Roe and states are 
allowed to enact abortion bans 
and penalize people who violate 
the law. Health systems and cli-
nicians caring for patients with 
complex pregnancies will have di-
verse interpretations of the laws’ 
narrow exemptions, which will 
result in unequal access to care. 
Patients without the resources to 
travel will assume the risks of 
continuing their pregnancy and 
term delivery, until they are 
deemed “sick enough” to receive 
care. In states where abortion re-
mains legal, clinicians will need 
to care for people who can travel 
but have had to assume other 
health risks, such as sepsis, hem-
orrhage, or delivery en route. As 
Texas has shown, allowing poli-
ticians and fear to determine what 
care can be provided is dangerous 
for patients and clinicians alike.

Disclosure forms provided by the au-
thors are available at NEJM.org.
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Since 1973, various U.S. state 
legislatures have engaged in 

an increasingly intense dance 
with the courts, testing the lim-
its of abortion regulation under 
Supreme Court decisions that 
protected a woman’s right to ter-
minate a pregnancy before the 
point of fetal viability. The music 

changed dramatically on June 24, 
2022, with the release of Dobbs v. 
Jackson Women’s Health Organization, 
in which the Court overruled 
both Roe v. Wade and Planned Par-
enthood of Southeastern Pennsylvania 
v. Casey and returned the ques-
tion of abortion’s legality to the 
states. The judicial–legislative 

pas de deux will continue, how-
ever. The opinion opens the door 
to additional state efforts — to 
limit access to medication abor-
tions, prevent third parties from 
assisting anyone seeking an 
abortion, or punish women who 
end their pregnancy.1 Some state 
legislatures have already adopted 
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laws completely banning abor-
tion, many without exceptions 
for cases of rape or incest, some 
with exceptions only for saving 
the pregnant person’s life. Many 
of these laws will be challenged 
in court, but the avenue for suc-
cessful challenges has narrowed 
substantially.

Moreover, Dobbs has implica-
tions extending far beyond abor-
tion. Whether designated as 
“privacy,” as in Roe, or “liberty 
interests,” as in Casey, the free-
dom those cases recognized is 
the very foundation of the clini-
cian–patient relationship: the 
ability to explore medical options 
and the patient’s values in mak-
ing decisions that profoundly af-
fect the patient’s life and well-
being. State abortion restrictions 
adopted and enforced under 
Dobbs will immediately endanger 
anyone who has a health- or life-
threatening pregnancy complica-
tion, such as miscarriage, prema-
ture labor, or ectopic pregnancy. 
Deaths reported in Ireland, Po-
land, and elsewhere painfully il-
lustrate the risks to women’s lives 
from such laws’ chilling effect 
on physicians who fear that even 
managing a miscarriage could 
expose them to legal or criminal 
liability.1,2 Physicians who care 
for patients capable of becoming 
pregnant will be directly impli-
cated in efforts to enforce abor-
tion bans; both patient privacy 
and justifications for medical de-
cision making will become tar-
gets for government investigation 
and even surveillance.3

Dobbs also raises the specter of 
state regulation of other health 
care decisions, including those 
regarding contraception, end-of-
life care, care for LGBTQ patients, 
in vitro fertilization, and other 

fertility treatments. Common 
forms of birth control including 
IUDs and emergency contracep-
tion are already being targeted by 
some states as “abortifacients.” 
State laws declaring that life be-
gins at fertilization will poten-
tially endow thousands of frozen 
embryos with rights and impose 
impossible burdens on both fer-
tility centers and their clients.

In part, the potential for wide-
ranging impact derives from the 
fact that the Court not only over-
ruled Roe and Casey, but attacked 
their fundamental reasoning and 
their significance as long-standing 
precedents. The majority opinion 
in Dobbs, authored by Justice Sam-
uel Alito, asserts that “Roe was 
egregiously wrong from the start. 
Its reasoning was exceptionally 
weak, and the decision has had 
damaging consequences.”

Four other justices joined Ali-
to in voting to overturn Roe and 
Casey (Justices Neil Gorsuch and 
Amy Coney Barrett, lead opinion; 
Justices Clarence Thomas and 
Brett Kavanaugh, concurring opin-
ions). Chief Justice John Roberts, 
concurring separately, disagreed 
that Roe and Casey should be 
overturned, arguing instead for 
merely upholding Mississippi’s 
15-week abortion ban.4 Roberts 
would have discarded “viability” 
as a turning point and allowed 
states to prohibit abortion after 
the point when the pregnant per-
son had had a “reasonable oppor-
tunity to choose” to obtain the 
procedure.

Several aspects of the majority 
opinion stand out. First is its re-
liance on originalism, the theory 
that the U.S. Constitution should 
be interpreted as it would have 
been understood at its adoption 
in 1789. The Constitution, notes 

the majority, does not explicitly 
mention a right to abortion. Nor, 
they argue, is such a right “rooted 
in our Nation’s history and tradi-
tion,” as required in order to be 
recognized as an “unenumerated 
right” (unenumerated rights recog-
nized elsewhere include the right 
to travel, the right to vote, the 
right to raise one’s own children, 
and the right to marry). The his-
tory they selectively cite reaches 
back to the 13th century and ends, 
effectively, in 1868, when the 
Fourteenth Amendment was rati-
fied. They ignore the fact that for 
much of this time women had no 
legal identity separate from their 
husbands and were expected to be 
both subservient and productive 
(of children, housework, or other 
labor to support their family). 
Throughout this time, women 
could not vote, serve on juries, or 
needless to say, make laws. As 
Justices Stephen Breyer, Elena 
Kagan, and Sonia Sotomayor re-
mind us in their dissent, “‘peo-
ple’ did not ratify the Fourteenth 
Amendment. Men did.” Such is 
the tradition and context to which 
the majority turns when seeking a 
foundation for the scope of wom-
en’s rights in the present day.

The majority argues that Roe 
and Casey are different from the 
Court’s cases upholding rights re-
lated to contraception, marriage, 
child-rearing, and consensual sex-
ual activity between adults, be-
cause only abortion involves de-
struction of “potential life.” Given 
this difference, the majority ar-
gues that overturning Roe and 
Casey will not threaten the rights 
protected in those other cases. 
However, as both Thomas and the 
dissenters observe, the reasoning 
the majority uses to undermine 
Roe and Casey — their reliance on 
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unenumerated rights that the 
majority claims are not “rooted 
in the Nation’s history and tradi-
tion” — also applies to the cases 
underpinning other rights. In his 
concurrence, Thomas singles out 
Griswold v. Connecticut (right to con-
traception), Lawrence v. Texas (right 
to same-sex intimacy), and Oberge-
fell v. Hodges (right to same-sex 
marriage) as “demonstrably erro-
neous” and ripe for overturning. 
Although there may be other 
grounds for upholding some of 
these rights, including the Equal 
Protection Clause of the Four-
teenth Amendment, the willing-
ness of at least five justices to 
overlook both precedent and the 
doctrine of stare decisis (“to stand 
by things decided”) in Dobbs sug-
gests that a new case that direct-
ly challenges contraception, the 
freedom to marry, same-sex inti-
macy, or other unenumerated 
rights might be successful.

After Dobbs, plaintiffs will be 
able to challenge state abortion 
restrictions only under the most 
permissive constitutional standard 
of review, the “rational basis test.” 
In other words, any future state 
law restricting abortion need only 
be based on a legislature’s claim 
that it could reasonably be seen 
as furthering legitimate state in-
terests. According to the Court, 
such interests include (but are not 
limited to) “respect for and pres-
ervation of prenatal life at all 
stages … ; the protection of ma-
ternal health and safety; the 
elimination of particularly grue-
some or barbaric medical proce-
dures; … integrity of the medical 
profession; the mitigation of fe-
tal pain; and the prevention of 
discrimination on the basis of 
race, sex, or disability.”

Within days after the decision 
was released, at least 16 states 
banned nearly all abortions. Al-
though some bans have been 
blocked by lower courts, such 
draconian action is clearly a real-
ity — not mere catastrophizing 
by abortion supporters.5

The dissenting justices dem-
onstrate little sympathy for the 
majority’s reasoning or conclu-
sions and are clear about the risks 
the decision poses for a broad 
range of health care and social 
issues. In particular, they decry 
the abandonment of stare decisis. 
“The Court reverses course today 
for one reason and one reason 
only,” the dissent states: “because 
the composition of this Court has 
changed.”

The dissent notes the pro-
found impact that the state’s ex-
ercise of power over women will 
have on their lives and health. 
Overruling Roe and Casey “says 
that from the very moment of fer-
tilization, a woman has no rights 
to speak of. A State can force her 
to bring a pregnancy to term, 
even at the steepest personal and 
familial costs,” the dissent clari-
fies. “A State can thus transform 
what, when freely undertaken, is 
a wonder into what, when forced, 
may be a nightmare.” The dissent-
ers cite the voluminous data pre-
sented in amicus briefs regarding 
the likely impact on women’s 
health overall and maternal mor-
tality in particular.

The dissent further argues that 
rescinding the right to abortion 
“diminishes women’s opportuni-
ties to participate fully and equal-
ly in the Nation’s political, social, 
and economic life.” It notes the 
burdens an unplanned pregnancy 
can place on finances, education, 

employment, and ability to care 
for one’s existing children. In 
other words, reproductive auton-
omy is central to full participa-
tion in society.

Americans, the dissenters point 
out, have relied on the availability 
of safe and legal abortion for 
nearly 50 years as a backstop for 
situations in which contraception 
fails or is unavailable, sex was 
nonconsensual, or a planned preg-
nancy takes a tragic or dangerous 
turn because of a serious fetal 
abnormality or maternal health 
complications. Several procedures 
and medications used for abor-
tions are also routinely employed 
in treating women who miscarry. 
Such treatment may now be de-
nied or delayed, owing to the 
chilling effect of potential prose-
cution.

The majority claims that re-
turning regulation to the states 
“allows women on both sides of 
the abortion issue to seek to affect 
the legislative process by influenc-
ing public opinion, lobbying legis-
lators, voting, and running for 
office.” But if myriad constitution-
al rights once considered funda-
mental for Americans are made 
subject to popular vote, we will be 
living in a society where many 
aspects of basic health care are 
threatened and the law tries to 
turn clinicians into adversaries of 
their patients.

Disclosure forms provided by the author 
are available at NEJM.org.

From the Division of Public Health Law and 
Bioethics, Department of Public Health Sci-
ences, University of Connecticut School of 
Medicine, Farmington. 

This article was published on July 13, 2022, 
at NEJM.org.

1. Bennhold K, Pronczuk M. Poland 
shows the risks for women when abortion 

The New England Journal of Medicine 
Downloaded from nejm.org on September 2, 2022. For personal use only. No other uses without permission. 

 Copyright © 2022 Massachusetts Medical Society. All rights reserved. 



PERSPECTIVE

393

The End of roe v. wade

n engl j med 387;5 nejm.org August 4, 2022

After a child’s death in the 
emergency department, I over-

hear a medical student ask if it’s 
normal not to feel sad. His ques-
tion triggers a wave of sympathy 
from the nurses. Despite their as-
surances, he remains quiet and 
thoughtful, and I can see behind 
his eyes how he’s still trying to 
make sense of what he just wit-
nessed. My attending lets him and 
the other students leave shortly 
thereafter, though we’re only half-
way through our shift. It’s like 
sugar after bad-tasting medicine, 
as if she’s trying to make up for 
the death that came through our 
doors. As I watch him leave down 
the corridor, backpack slung over 
one shoulder, I’m reminded of the 
picture that hangs in the physi-
cians’ lounge — a playful devia-
tion from the posted reminders 
encouraging proper radio etiquette 
and sterile blood-culture–collec-
tion technique. It’s a picture of the 
Cheshire Cat from Alice in Wonder-
land, with his large eyes and a con-
niving grin, and in curling script 
it reads, “Most everybody’s mad 
around here.”

I knew the girl was dead from 
the way the nurse carried her in 
(in both arms rather than across 

her chest) and from the girl’s eyes 
(not open or closed but fixed in 
that horrible position in between). 
I’ve learned to pick up on these 
cues since starting my pediatric 
emergency medicine fellowship 
— these rare, unnatural features 
that often precede the worst out-
comes. I remember, in my first 
code, staring wide-eyed and try-
ing not to get in the way as I was 
carried along by the current of 
other people’s adrenaline. But 
novelty fades with practice, and I 
maintained a degree of clarity this 
time when the EMT began chest 
compressions, where previously I 
would’ve been too stunned to 
think.

The code continued for 20 min-
utes and through four rounds of 
epinephrine, but the girl never 
came back, not even once. I tried 
intubating her but managed only 
to nick her gum where teeth had 
yet to come in. Afterward, I felt 
guilty about the blood around her 
mouth, though I don’t think any-
one else noticed. I felt loss, but 
more in the sense of our failure 
to save her than her death itself. 
There was sadness, too, though I 
would say I understood it more 
than I felt it; my heart was broken 

in a cerebral kind of way, as if I 
were reading a newspaper head-
line or signing a condolence card.

I’ve always been a concrete 
thinker, not easily moved or 
touched. That’s what I tell my-
self, at least, how I rationalize 
walking into my next patient’s 
room moments after a young girl’s 
death, not having to hide any-
thing. It’s how I slip into my or-
dinary enthusiasm as easily as I 
don a pair of cornflower-blue 
gloves, my voice settling into a 
disarming register as I greet a 
hesitant toddler. He’s like most 
children in the emergency room 
right now — cranky and con-
gested but overall too healthy to 
need emergency care — but to-
night his liveliness is refreshing. 
I admire his unsteady steps around 
the room as he tries to evade me, 
and I try to be charming to his 
mother. We laugh at my joke that 
isn’t that funny, and I ask if she 
has any questions. She doesn’t. 
I’m in and out of their room in 
less than 10 minutes.

Some attendings tell me 
things will change when I have 
kids, which perhaps is true but 
feels like an answer to a question 
I never asked. Halfway through 
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